Justice Panachand Jain’s (Retd. Judge, RajastlgmCtiurt)

Letter To The Secretary, Press Council Referringfdal Patil’'s Complaint To The
Press Council Taking Strong Exception To The HiRdyport Dt. Nov.5, 2007 On Jains
Being Included In The Scheduled Caste Category.

Febrpar 2008
To

The Secretary

Press Council of India
Soochana Bhavan
8-C G.0. Complex
Lodhi Road

New Delhi 110 003

Sub: Central Governments reported move to give Scheduled Caste Status to Dalit
Christians and Dalit Muslims.

Ref:  Special Correspondent of the Hindu from Koihihis report published in the
Hindu dated 8 November, 2007 wherein he has mentioned quotifey\8onkar
Shastri, President of the All India SC Reservatirotection Forum that the
Central Governments reported move to give Sched@aste Status to Dalit
Christians and Dalit Muslims will deprive currentigduled Castes (among
Hindus, Sikhs, Jains and Buddhists) of their jold @&ducation quotas and
comment on it by Dr. Bal Patil, Secretary Geneddll India Jain Minority Forum
and Ex-Member, Maharashtra State Minorities Comimmss

Dear Sir,

Dr Bal Patil, in the above referred matter has nakestrong exception to the clubbing of
Jains amongst Dalits. In the opinion of Mr. Patiijbbing together amongst the current
Scheduled Castes “Hindus, Sikhs, Jains and Buddhisth Jains is not only misleading
but it is factually incorrect. It is in this marnme controversy is being raised and Jains are
unnecessarily being dragged into the category die@ged Castes. In order to
understand the controversy and to explain the copesition, it is desirable that we may
first understand the concept of Scheduled Casté$Saheduled Tribes.

The Constitution treats Scheduled Castes and Skdteduibes in India with special
favour and affords them with some valuable safetgiar The Scheduled Castes are the



depressed sections of the Hindus who have sufferddng under social handicaps and
thus need special protection and help for the amatlon of the socio-economic and
political condition. They are known as untouchabte Harijans and constitute nearly
15% of the population of India. The framers of tBenstitution were determined to
eradicate the scourge of untouchability. With thisview certain provisions in the

Constitution were enacted. Article 17 abolishesouchability and Article 25(2) (b)

provides for opening of Hindu Temples to Harijang.o promote their educational and
economic interests Article 15(4) and Article 16 \pde for reservation of seats for them

in educational institutions and in Government S|

The Constitution does not specify the Tribes or @astes, which are to be called as
Scheduled Castes or Scheduled Tribes. It leawepadiver to listing these castes and
tribes to the President, that is, the Central Etteeu Scheduled Castes according to
Article 366(24) read with Article 341 are thoseteasrace or Tribes or part thereof as
President may notify. According to Article 341 (f)e President may, by public
notification specify what castes, races or tribegroups thereof in each State and Union
Territory would be regarded as Scheduled Casteshirpurpose of the Constitution.
Thus listing of the Scheduled Castes may vary f8iate to State and from Territory to

Territory.

To determine whether or not a particular caste &leduled Caste or not, one has to
look at the notification issued by the PresidentamArticle 341 and once such a
notification is issued by the President it becorimesl and any modification thereof can
be made by way either of including or excludingnirthe list any caste, race or tribe or
part or group thereof by law made by the Parliameht this way, the Presidential
notification is thus final unless altered by Pament by law. Similarly, Scheduled Tribes
according to Article 366(25) read with Article 34&e those Tribes or Tribal

communities or parts or groups thereof as theid@asmay notify.

Under the above mentioned provisions the Presigeminulgated a number of orders
listing the Scheduled Castes and Scheduled Trthas,is, the Constitution (Scheduled



Castes) order 1950, the Constitution (Scheduletes)i order 1950, the Constitution
(Scheduled Castes - Part C States) order, 1951than@onstitution (Scheduled Tribes —
Part C States) order 1951 etc. These orders didive entire satisfaction to the people
and the Central Government received a number afestg for revision and modification
of the lists contained in these orders. The Ce@awernment referred all these requests
to the Backward Classes Commission. On the recodati®n of the Commission,
Parliament modified the Presidential orders by #ngcthe Scheduled Castes and
Scheduled Tribes Order (Amendment) Act, 1956.

Clause (3) of the Scheduled Cates Order 1950 peevidat no person who professes a
religion different from Hindus or the Sikh religichall be deemed to be a member of the
Scheduled Caste. This provisions has createdfiguiiy as illustrated in the case of
Punjab Rao Vs. Meshram, AIR 1965 SC 1179 whereag feld that under clause (3) of
the order only a person professing the Hindu or $lilch religion can belong to a
Scheduled Caste and a person who became a BuddHisteclared that he had ceased to
be a Hindu could not derive any benefit from thdeor He could not thus contest
election from a constituency reserved for the mesilod the Scheduled Castes. The
Supreme Court also considered another interestungstopn when a member of a
Scheduled Caste is converted to Christianity aedetfter is re-converted to Hinduism
what is his status? The Court held that he beltmdms original caste if members of the

caste accepts him as a member.

From the above statement of facts and law it is tear as to who is a Scheduled Caste.
Jains cannot thus be considered to be falling withe definition of Scheduled Caste.
Jain do not find any place in any of the Presidéntrders, consequently cannot be

regarded as Scheduled Caste.

In the Supreme Court appeal (civil) 9595 of 2003tlhe case of Committee of
Management Kanya Junior High School Bal Vidyalayanslgement, Allahabad Vs. U.P.
Basic Shiksha Parisad, Allahabad, decided chAigust, 2006, the Hon’ble Supreme
Court has held that Jain religion indisputably & a part of Hindu religion and the



guestion as to whether the Jains are part of Hnetlgion is not open to debate. This
decision of the Supreme Court thus makes it cleat the Jains are not Hindus and

therefore they cannot be considered to be fallmdeu the category of Scheduled Caste.

Some times reference is made to Explanation (iipeaded to Article 25 of the
Constitution of India. As per Explanation (ii) eeénce to Hindu has been construed as
including a reference to person professing Sikim, JBuddhist religion but they have
been considered for the purpose as mentioned ins&ld2) of Article 25 of the
Constitution of India, that is, throwing open ofndu religious institution of public
character to all classes and sections of Hinduscti& 25(2) thus confers right on all
classes and sections of Hindus to enter into a@tdhple. Some time back a National
Commission was constituted by the Government ofalfiok suggesting amendment and
modifications in the Constitution. A representatmwas made by the Sikh community
demanding the removal of clubbing of Sikhs, Jaimsd éBuddhists before the
Commission. The Commission has recommended thetialel of the explanation.
Before the Constitution became effective ol d8nuary, 1950, a Jain delegation was led
to the Prime Minister, Jawaharlal Nehru and othent€l Leaders, the delegation drew
the attention to the anomalous position of Jairdeusub-clause (b)(ii) of Article 25 and
a petition was submitted. In the reply to the daiter it was made clear that Article
merely makes a definition. This definition is emiog a specific constitutional
arrangement and it was clearly explained that tieereo doubt that Jains are a different
religious community and there is no reason for kimg that Jains are considered as

Hindus.

By an order made by the President of India in tlearyl974, a Committee was
constituted which is known as Mandal Commissionhe TCommission in paragraph
12.22 of its report, gave the percentage of distitim of the population of India by caste
and religious groups as under:
1. Scheduled Castes and Scheduled Tribes 20.00
2. Non-Hindu Communities, Religious groups,

Muslims, Christians, Sikhs, Buddists and Jains  1@6.



3. Forward Hindu Castes and communities 56.30
4, Other Backward Classes 47.70
Total 100.00

The above distribution of population was confirmmsdthe Hon’ble Supreme Court in
Indra Sawhney case, AIR 1993 SC 473. It is thearcthat the Jain community falls in
non-Hindu religious group and as a religious comityulain stand on the same footing
as that of Muslims.

Jain is a religious minority in view of Article 38 the Constitution of India. Several
High Courts of the country has recognized Jaina asigious minority community. The
Supreme Court in T.M.A. Pai case 2002(8) SCC 4Xdearly stated that minority is to
be determined state-wise and the Hon’ble Suprem&tCms declared that in Punjab
Sikhs are in majority, therefore, Hindus are agielis minority. Similarly, in Jammu &
Kashmir Muslims are a religious majority, thereforindus are the religious minority
community.  Since Jains are minority in all thates, therefore, Jains are religious

minority community throughout the territory of Iradi

In this view of the matter the controversy raisgdStiri Vijay Sonkar Shastri is not well
founded. The inclusion of the Jain in the Schedl@aste category is thus misleading.
The Jain community is demanding religious minocityaracter for the purpose of Article
30 of the Constitution of India which bestows oa thinorities whether based on religion
or language, the right to establish and administereducational institution of their
choice. The Central Government has declared Mssl8ikhs, Christians and Buddhists
as minorities, without defining as to what is melaya minority and simply declared that
any community shall be regarded as minority comtyunhich shall be notified by the

Central Government by a notification publishedha Gazette.

The move of the Central Government to give Schebl@aste status to Dalit Christians
and Dalit Muslims is not in conformity with the al®referred Constitutional provisions.

Shri Shastri is absolutely wrong when he clubs Jath “current Scheduled Castes”.



Jains stand for protecting Dalit Human Rights. Sehgghts are enunciated under Article
21 Indian Constitution as well as under United bdlagi Convention such as Article 5(b)
Convention on the Elimination of All Forms of Radzscrimination, 1985 and Article 6

International Covenant on Civil and Political Righ1966 and hold particular importance

for socially excluded communities such as Dalits.

Since the above matter is before the Press Cowofdhdia for consideration on the
complaint of Mr. Patil, | am forwarding this opimias it may be of some assistance in
resolving the controversy.

Yours truly,

Panachand Jain

E-Mail response dated Feb.2, 2008

Dear Mr. Patil,

In reference to your email dated 7th Jan. 2008resgonse in the
form of letter to the Secretary, Press Councilnalid, is attached
herewith.

With regards

Panachand Jain

(Jaipur Office)

Corporate Office: 307-308, 3rd Floor, Ganpati PlszeRoad,
Jaipur -302001

Rajasthan.

Ph. - 141-2389348-50

Fx. - 141-2389351

Paras Kuhad and Associates, Advocates, Mumbai Zh66695959 Fx.-022- 66695999



Delhi Ph.- 011 — 23323112 Fx.- 011-41526096
Kolkata Ph.-033 — 22177604 Fx.-033 - 22177605
Pune Ph.-020 — 56015016 Fx.-020 - 56017879

Jodhpur Ph.-0291- 2622261 Fx.-0291 — 2432749




